a b~ W N

10
11
12
13
14
15
16
17
18

ENGROSSED SENATE BI LL 5881

St ate of WAshi ngt on 56th Legislature 1999 Regul ar Sessi on

By Senators Thi baudeau, Cke, Costa and Wnsley; by request of Governor
Locke and Attorney General

Read first tine 02/15/1999. Referred to Conmmittee on Health &
Long- Term Car e.

AN ACT Rel ating to regul ati on of tobacco products under the access
to mnors statutes; anending RCW 70.155. 010, 70.155.020, 70.155. 030,
70. 155. 040, 70.155. 050, 70.155.100, 70.155.110, 70.155.130, 82.24.110,
and 82.24.130; adding a new section to chapter 70.155 RCW and
prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.155.010 and 1993 ¢ 507 s 2 are each anended to read
as follows:

The definitions set forth in RCW 82.24.010 shall apply to RCW
70. 155. 020 through 70.155.130. 1In addition, for the purposes of this
chapter, unless otherwi se required by the context:

(1) "Board" neans the Washington state |iquor control board.

(2) "Mnor" refers to an individual who is | ess than ei ghteen years
ol d.

(3) "Package" or "container" neans a package or container that
holds twenty or nore cigarettes.

(4) "Public place" neans a public street, sidewal k, or park, or any
area open to the public in a publicly owned and operated buil ding.
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((£4)y)) (5) "Sampl e" means a tobacco product distributed to nenbers
of the general public at no cost or at nomnal cost for product
pronoti on purposes.

((65))) (6) "Sanpler" neans a person engaged in the business of
sanpling other than a retailer.

((66)Y)) (7) "Sampling"” nmeans the distribution of sanples to nenbers
of the general public in a public place.

((A)) (8) "Tobacco product" nmeans a product that contains tobacco

and is intended for human ((eensunption)) use.

Sec. 2. RCW70.155.020 and 1993 ¢ 507 s 3 are each anended to read
as follows:

A person who holds a license issued under RCW ((82—24-520))
82.24.510(1) (b) or 82.24.530 shall:

(1) Display the license or a copy in a promnent |ocation at the
outlet for which the license is issued; and

(2) Display a sign concerning the prohibition of tobacco sales to
m nors.

Such sign shall:

(a) Be posted so that it is clearly visible to anyone purchasing
t obacco products fromthe |icensee;

(b) Be designed and produced by the departnent of health to read:
"THE SALE OF TOBACCO PRODUCTS TO PERSONS UNDER AGE 18 IS STRICTLY
PROH Bl TED BY STATE LAW | F YOU ARE UNDER 18, YOU COULD BE PENALI ZED
FOR PURCHASI NG OR POSSESSI NG A TOBACCO PRODUCT; PHOTO | D REQUI RED"; and

(c) Be provided free of charge by the liquor control board.

Sec. 3. RCW70.155.030 and 1994 ¢ 202 s 1 are each anended to read
as follows:

(1) No person shall sell or permt to be sold any tobacco product
t hrough any devi ce that mechanically di spenses tobacco products unl ess
the device is located fully within premses from which mnors are
prohi bited or in industrial worksites where m nors are not enpl oyed and
not less than ten feet fromall entrance or exit ways to and fromeach
prem se. The board shall adopt rules that allow an exception to the
requi renent that a device be located not less than ten feet from al
entrance or exit ways to and froma premse if it is architecturally
inpractical for the device to be located not |less than ten feet from
all entrance and exit ways.
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(2) Except as provided in subsection (1) of this section, beginning
July 1, 2000, self-service displays of tobacco products are prohibited.
All in-store tobacco products nust be sold frombehind the counter or
from within |locked display units. This section does not apply to
retailers who sell tobacco products exclusively. Further, this section
does not apply to sales from within premses where mnors are
prohi bited by statute.

Sec. 4. RCW70. 155. 040 and 1993 ¢ 507 s 5 are each anended to read
as follows:

(1) No person shall sell or permt to be sold ((etgarettes—hot)) a
package or container of fewer than twenty cigarettes. All cigarettes
must be sold in ((+he)) original unopened packages or containers to
whi ch the stanps required by RCW 82.24. 060 have been affi xed.

(2) This section does not apply to the sale of |oose |eaf tobacco
by a retail business that generates a mninmm of sixty percent of
annual gross sales fromthe sale of tobacco products.

Sec. 5. RCW70. 155. 050 and 1993 ¢ 507 s 6 are each anended to read
as follows:

(1) No person may engage in the business of sanpling tobacco
products within the state unless licensed to do so by the board. If a
firm contracts with a manufacturer to distribute sanples of the
manuf acturer’s products, that firmis deened to be the person engaged
in the business of sanpling.

(2) The board shall issue a license to a sanpler not otherw se
di squalified by RCW70. 155. 100 upon application and paynment of the fee.

(3) A sanpler’s license expires on the thirtieth day of June of
each year and nmust be renewed annual |y upon paynent of the appropriate
fee.

(4) The board shall annually determne the fee for a sanpler’s
license and each renewal. However, the fee for a manufacturer whose
enpl oyees distribute sanples within the state is five hundred dol |l ars
per annum and the fee for all other sanplers nmust be not |ess than
fifty dollars per annum

(5 A sanpler’s license entitles the |icensee, and enpl oyees or
agents of the licensee, to distribute sanples at any |l awful | ocation in
the state during the termof the license. A person engaged in sanpling
under the license shall carry the license or a copy at all tines.
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Sec. 6. RCW70.155.100 and 1998 ¢ 133 s 3 are each anended to read
as follows:

(1) The liquor control board may suspend or revoke a retailer’s
license held by a business at any |ocation, or may inpose a nonetary
penalty as set forth in subsection (2) of this section, if the |iquor
control board finds that the licensee has violated RCW 26.28. 080,
70. 155. 020, 70. 155. 030, 70.155. 040, 70. 155. 050, 70.155.060, 70.155. 070,
or 70.155. 090.

(2) The sanctions that the liquor control board may i npose agai nst
a person licensed under RCW 82.24.530 and 70.155.050 and 70. 155. 060
based upon one or nore findings under subsection (1) of this section
may not exceed the foll ow ng:

(a) For violation of RCW 26.28.080 or 70.155.020:

(1) A monetary penalty of one hundred dollars for the first
violation within any two-year period,

(1i) A nonetary penalty of three hundred dollars for the second
violation within any two-year period,

(ti1) A nmonetary penalty of one thousand dollars and suspensi on of
the license for a period of six nonths for the third violation within
any two-year period;

(tv) A monetary penalty of one thousand five hundred dollars and
suspension of the license for a period of twelve nonths for the fourth
violation within any two-year period,

(v) Revocation of the license with no possibility of reinstatenent
for a period of five years for the fifth or nore violation within any
t wo- year peri od;

(b) For violations of RCW 70.155.030, a nonetary penalty in the
anmount of one hundred dollars for each day upon which such violation
occurr ed;

(c) For violations of RCW 70.155.040 occurring on the I|icensed
prem ses:

(1) A monetary penalty of one hundred dollars for the first
violation within any two-year period,

(1i) A nonetary penalty of three hundred dollars for the second
violation within any two-year period,

(ti1) A nmonetary penalty of one thousand dollars and suspensi on of
the license for a period of six nonths for the third violation within
any two-year period;
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(tv) A monetary penalty of one thousand five hundred dollars and
suspension of the license for a period of twelve nonths for the fourth
violation within any two-year period;

(v) Revocation of the license with no possibility of reinstatenent
for a period of five years for the fifth or nore violation within any
t wo- year peri od;

(d) For violations of RCW 70.155.050 and 70.155.060, a nonetary
penalty in the anount of three hundred dollars for each violation;

(e) For violations of RCW 70.155.070, a nonetary penalty in the
anmount of one thousand dollars for each violation.

(3) The liquor control board may i npose a nonetary penal ty upon any
person other than a |icensed cigarette retailer or |icensed sanpler if
the liquor control board finds that the person has violated RCW
26.28. 080, 70.155.020, 70.155.030, 70.155.040, 70.155.050, 70.155. 060,
70. 155. 070, or 70.155.090.

(4) The nonetary penalty that the liquor control board may inpose
based upon one or nore findings under subsection (3) of this section
may not exceed the foll ow ng:

(a) For violation of RCW26.28.080 or 70.155.020, fifty dollars for
the first violation and one hundred dollars for each subsequent
vi ol ati on;

(b) For violations of RCW70. 155. 030, one hundred dollars for each
day upon which such viol ation occurred;

(c) For violations of RCW70. 155. 040, one hundred dollars for each
vi ol ati on;

(d) For violations of RCW70. 155. 050 and 70. 155. 060, three hundred
dol lars for each violation

(e) For violations of RCW70. 155. 070, one thousand dol |l ars for each
vi ol ati on.

(5) The liquor control board may inpose sanctions against a person
i censed under RCW82. 24. 510(1) (b) or 82.24.530 for violations of rules
under this chapter and for which a statutory penalty i s not proscribed.

(6) The liquor control board may develop and offer a class for
retail clerks and use this class in lieu of a nonetary penalty for the
clerk’s first violation.

((6))) (7) The liquor control board nmay issue a cease and desi st
order to any person who is found by the liquor control board to have
violated or intending to violate the provisions of this chapter, RCW
26.28.080 or 82.24.500, requiring such person to cease specified
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conduct that is in violation. The issuance of a cease and desi st order
shal | not preclude the inposition of other sanctions authorized by this
statute or any other provision of |aw

((A)) (8) The liquor control board may seek injunctive relief to
enforce the provisions of RCW 26.28.080 or 82.24.500 or this chapter.
The liquor control board may initiate |legal action to collect civi
penal ties inposed under this chapter if the sanme have not been paid
within thirty days after inposition of such penalties. |In any action
filed by the liquor control board under this chapter, the court may, in
addition to any other relief, award the |iquor control board reasonabl e
attorneys’ fees and costs.

((8))) (9) Al proceedings under subsections (1) through ((6)))
(5) and (7) of this section shall be conducted in accordance with
chapter 34.05 RCW

((9Y)) (10) The liquor control board may reduce or waive either
the penalties or the suspension or revocation of a license, or both, as
set forthin this chapter where the el enents of proof are i nadequate or
where there are mtigating circunstances. Mtigating circunstances nay
include, but are not limted to, an exercise of due diligence by a
retailer. Further, the board may exceed penalties set forth in this
chapter based on aggravating circunstances.

Sec. 7. RCW 70. 155.110 and 1993 ¢ 507 s 12 are each anended to
read as foll ows:

(1) The liquor control board shall, in addition to the board s
other powers and authorities, have the authority to enforce the
provi sions of this chapter and RCW26. 28. 080(({4))) and 82.24.500. The
i quor control board shall have full power to revoke or suspend the
license of any retailer or whol esal er in accordance with the provisions
of RCW 70. 155. 100.

(2) The liquor control board and the board’ s authorized agents or
enpl oyees shall have full power and authority to enter any place of
busi ness where tobacco products are sold for the purpose of enforcing
the provisions of this chapter.

(3) For the purpose of enforcing the provisions of this chapter and
RCW 26.28.080(({4))) and 82.24.500, a peace officer or enforcenent
officer of the liquor control board who has reasonable grounds to
believe a person observed by the officer purchasing, attenpting to
purchase, or in possession of tobacco products is under the age of
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ei ght een years of age, may detain such person for a reasonabl e period
of time and in such a reasonable manner as is necessary to determ ne
the person’s true identity and date of birth. Further, tobacco
products possessed by persons under the age of eighteen years of age
are considered contraband and nmay be seized by a peace officer or
enforcement officer of the liquor control board.

(4) The liquor control board may work with local county health
departnments or districts and | ocal | aw enforcenent agencies to conduct
random unannounced, inspections to assure conpliance.

(5) The liquor control board is authorized under chapter ..., Laws
of 1999 (this act) to adopt rules necessary to inplenent this chapter
and RCW 26.28.080 relating to the enforcenent of provisions regarding
distribution of tobacco products, especially relating to m nors.

(6) No person may knowingly or willfully resist or oppose any

state, county, or nunicipal peace officer, or |liquor enforcement
officer, in the discharge of his or her duties under this chapter, or
aid and abet such resistance or opposition. A violation of this

subsection is a m sdeneanor.

Sec. 8. RCW 70. 155.130 and 1993 ¢ 507 s 14 are each anended to
read as foll ows:

This chapter preenpts political subdivisions from adopting or
enforcing requirenents for the licensure and regul ation of tobacco
product pronotions and sales wthin retail stores, except that
political subdivisions that have adopted ordinances ((prehibiting
sarptng)) requlating tobacco by January 1, 1993, may continue to
enforce these ordinances. No political subdivision may: (1) Inpose
fees or license requirenents on retail businesses for possessing or
selling cigarettes or tobacco products, other than general business
taxes or license fees not primarily | evied on tobacco products; or (2)
regulate or prohibit activities covered by RCW 70.155.020 through

70. 155. 080. ( (Fris—echapter—dees—not—otherwse—preenpt—political

504 —+taws—ef—1993-)) Nothing in this chapter limts the powers of a

political subdivision from adopting ordinances regulating the sale,
pur chase, use, or pronotion of tobacco products, not inconsistent with
this chapter, occurring outside a retail store. Tobacco advertising
and pronptions within a retail store that are conspicuous to the view
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of the public from outside the retail store are considered to be

occurring outside the retail store.

Sec. 9. RCW82.24.110 and 1997 ¢ 420 s 4 are each anended to read
as follows:

(1) Each of the followng acts is a gross msdeneanor and
puni shabl e as such

(a) To sell, except as a |icensed whol esal er engaged in interstate
commerce as to the article being taxed herein, without the stanp first
bei ng affi xed;

(b) To sell in Washington as a wholesaler to a retail er who does
not possess and is required to possess a current cigarette retailer’s
license;

(c) To use or have in possession knowingly or intentionally any
forged or counterfeit stanps;

(d) For any person other than the departnent of revenue or its duly
aut hori zed agent to sell any stanps not affixed to any of the articles
t axed herein whether such stanps are genuine or counterfeit;

(e) To violate any of the provisions of this chapter;

(f) To violate any | awful rule nmade and published by the depart nent
of revenue or the board;

(g) To use any stanps nore than once;

(h) To refuse to allow the departnent of revenue or its duly
aut hori zed agent, on demand, to make full inspection of any place of
busi ness where any of the articles herein taxed are sold or otherw se
hi nder or prevent such inspection;

(1) Except as provided in this chapter, for any retailer to have in
possession in any place of business any of the articles herein taxed,
unl ess the sane have the proper stanps attached,

(j) For any person to nmke, use, or present or exhibit to the
departnment of revenue or its duly authorized agent, any invoice for any
of the articles herein taxed which bears an untrue date or falsely
states the nature or quantity of the goods therein invoiced,

(k) For any wholesaler or retailer or his or her agents or
enpl oyees to fail to produce on demand of the departnent of revenue al
invoices of all the articles herein taxed or stanps bought by him or
her or received in his or her place of business within five years prior
to such demand unl ess he or she can show by satisfactory proof that the
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nonproduction of the invoices was due to causes beyond his or her
control

(I') For any person to receive in this state any shi pnent of any of
the articles taxed herein, when the sane are not stanped, for the
pur pose of avoiding paynent of tax. It is presuned that persons other
t han deal ers who purchase or receive shipnments of unstanped cigarettes
do so to avoid paynent of the tax inposed herein;

(m For any person to possess or transport inthis state a quantity
of ((stxty)) thirty thousand cigarettes or |ess unless the proper
stanps required by this chapter have been affixed or unless: (i)
Noti ce of the possession or transportation has been given as required
by RCW 82.24.250; (ii) the person transporting the cigarettes has in
actual possession invoices or delivery tickets which showthe true nane
and address of the consignor or seller, the true nane and address of
the consignee or purchaser, and the quantity and brands of the
cigarettes so transported; and (iii) the cigarettes are consigned to or
purchased by any person in this state who is authorized by this chapter
to possess unstanped cigarettes in this state.

(2) It is unlawful for any person know ngly or intentionally to
possess or to transport in this state a quantity in excess of ((sixty))
thirty thousand cigarettes unless the proper stanps required by this
chapter are affixed thereto or unless: (a) Proper notice as required
by RCW 82.24.250 has been given; (b) the person transporting the
cigarettes actually possesses invoices or delivery tickets show ng the
true nane and address of the consignor or seller, the true nane and
address of the consignee or purchaser, and the quantity and brands of
the cigarettes so transported; and (c) the cigarettes are consigned to
or purchased by a person in this state who is authorized by this
chapter to possess unstanped cigarettes in this state. Violation of
this section shall be punished as a class C felony under Title 9A RCW

(3) Al agents, enployees, and others who aid, abet, or otherw se
participate in any way in the violation of the provisions of this
chapter or in any of the offenses described in this chapter shall be
guilty and punishable as principals, to the sanme extent as any
whol esal er or retailer or any other person violating this chapter.

Sec. 10. RCWS82.24.130 and 1997 ¢ 420 s 5 are each amended to read
as foll ows:
(1) The following are subject to seizure and forfeiture:
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(a) Subject to RCW 82.24.250, any articles taxed in this chapter
that are found at any point wwthin this state, which articles are hel d,
owned, or possessed by any person, and that do not have the stanps
affi xed to the packages or containers.

(b) AI'l conveyances, including aircraft, vehicles, or vessels,
whi ch are used, or intended for use, to transport, or in any manner to
facilitate the transportation, for the purpose of sale or receipt of
property described in (a) of this subsection, except:

(i) A conveyance used by any person as a conmopn or contract carrier
having in actual possession invoices or delivery tickets show ng the
true nanme and address of the consignor or seller, the true nanme of the
consi gnee or purchaser, and the quantity and brands of the cigarettes
transported, unless it appears that the owner or other person in charge
of the conveyance is a consenting party or privy to a violation of this
chapter;

(ii) A conveyance subject to forfeiture under this section by
reason of any act or om ssion of which the owner thereof establishes to
have been commtted or omtted wi thout his or her know edge or consent;

(ii1) A conveyance encunbered by a bona fide security interest if
the secured party neither had knowl edge of nor consented to the act or
om ssi on.

(c) Any vending machine used for the purpose of violating the
provi sions of this chapter.

(2) Property subject to forfeiture under this chapter may be sei zed
by any agent of the departnent authorized to collect taxes, any
enforcement officer of the board, or |aw enforcenent officer of this
state upon process issued by any superior court or district court
having jurisdiction over the property. Seizure w thout process nmay be
made if:

(a) The seizure is incident to an arrest or a search under a search
warrant or an inspection under an adm ni strative i nspection warrant; or

(b) The departnment, the board, or the |law enforcenent officer has
probabl e cause to believe that the property was used or is intended to
be used in violation of this chapter and exigent circunmstances exi st
maki ng procurenent of a search warrant inpracticable.

(3) Notwithstanding the foregoing provisions of this section,
articles taxed in this chapter which are in the possession of a
whol esaler or retailer, licensed under Washington state law, for a
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period of time necessary to affix the stanps after receipt of the
articles, shall not be considered contraband.

(4) The director of the departnent of |icensing may suspend for six
nonths the driver’s license of a person found to be operating a
conveyance transporting property subject to forfeiture under this

chapter.

NEW SECTION. Sec. 11. A new section is added to chapter 70.155
RCWto read as foll ows:

No tobacco manufacturer, whol esal er, or agent thereof, may pay the
nmonetary penalty of a tobacco retailer |icensed under Title 82 RCW nor
may a tobacco retailer licensed under Title 82 RCW accept noneys for
paynment of a nonetary penalty froma tobacco manufacturer, whol esal er,
or agent thereof. A violation of this section is a gross m sdeneanor
puni shable by a mninmumfine of two thousand five hundred dollars for
the first offense and five thousand dollars for each offense
thereafter.

NEW SECTI O\ Sec. 12. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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